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Concept, form, 
structure and 
content 



A short summary of the venture capital 
transaction’s main terms











 Investor

 Founders

 Type/name of company (usually JSC)



 Amount raised

 Price per share

 Pre-money valuation 

 Capitalization (cap table)

 Dividends distribution 

 Anti-dilution

 Liquidation preference



 Chairman – General Manager

 Board of Directors (number of seats –
representation – powers)

 Applicable quorum and majorities in the 
company’s bodies 

 Non-competition undertaking by founders

 Reserved matters or Matters requiring 
consent



 Preferred v. common shares

 Founders lock-up 

 Preemption rights  

 Preferential right to subscribe to a capital 
increase



 Redemption rights

 Tag-along

 Drag-along



 Exclusivity

 Confidentiality

 Counsel and Expenses



Binding or non-
binding?



 The negotiation of a VC deal takes weeks or 
months

 It starts with a Term Sheet that crystallizes 
the agreement of the parties on the main 
points

 The Term Sheet is a negotiation document
 Importance of the negotiation of a Term 

Sheet:
▪ Shortens and facilitates the negotiations
▪ But be aware: You cannot go back! (lowers the 

negotiation leverage)



 Not-binding as a matter of principle

→No commitment on either parties to proceed 
with the transaction

→The Term Sheet merely sets the negotiation 
framework

→Either they realize that they are unable to 
agree on main terms → they end the 
negotiation 

→Or they reach an agreement and sign the final 
documents (SHA, SSA)



 However, it may contain binding provisions

 Examples: 
▪ Undertaking to negotiate in good faith

▪ Undertaking of confidentiality (existence of the 
negotiations - information gathered during the due 
diligence) 

▪ Undertaking of exclusivity (negotiate exclusively 
with each other during a certain period of time –
but make sure it is limited in time!)



DOs and DON’Ts



 Pre-money = valuation of the company prior 
to the investment

 Post-money = pre-money + investment 

 % of shares that the investor will get = 
investment / post-money

 Number of shares to be issued to the investor 
– formula (based on the % of shares and the 
initial number of shares in the company)

 Issue price = investment / number of shares



Pre-Investment Post-Investment

Type of shares
Nb. of
shares

Percent
age

Nb. of
shares

Percent
age

Founder 1

Common
325,00
0 48.15% 325,000 43.33%

Founder 2

Common
125,00
0 18.52% 125,000 16.67%

Employees
(Employees
Stock Options
Plan)

Common
(Issued) 0 0% 0 0%

Common
(Unissued)

225,00
0 33.33% 225,000 30%

Investor Priority 0 0% 75,000 10%

Total 675,00
0 100% 750,000 100%



 Applies in case of a “Liquidation Event”
▪ Liquidation, dissolution, winding up

▪ Consolidation, merger, acquisition, sale, transfer, 
disposition of assets

It is all about how/in which order of priority to 
distribute the liquidation proceeds among the 
shareholders 



1. Non-participating: proceeds to be distributed to the 
preferred shareholders. Thereafter, the balance pro-
rata to common shareholders.

2. Fully-participating: proceeds to be distributed to the 
preferred shareholders. Thereafter, the balance pro-
rata to both preferred and common shareholders.

3. Partially-participating: proceeds to be distributed to 
the preferred shareholders. Thereafter, the balance 
pro-rata to both preferred and common 
shareholders. 

However, preferred shareholders stop “participating” 
when they receive a certain amount. 



Do’s Don’ts 

 Negotiate a Non-
participating or at least 
a Partially participating

 Try to reject multiples 
of Investment (eg. 2x 
Investment) 

 Avoid Fully 
participating



 Applies in case of a down round (dilution 
resulting from issuance of stock at a lower 
price than the price paid by investor)

 Adjustment mechanism in favor of the 
investor that is diluted



1. Full ratchet: Investor requires that the new 
price (paid by new investor) applies to him 
retroactively 

2. Weighted average: Investor will require that 
an average issue price applies to him



Do’s Don’ts 

 Weighted average

 Negotiate a minimum 
adjusted price (the 
adjusted price cannot 
in any case be lower 
than a certain number).

 Limit the exercise of 
anti-dilution in time: 
ex: maximum 18 
months.

 Avoid Full ratchet



 Drag- Along: Right of a shareholder, upon 
receiving an offer to sell the company, to 
“DRAG” the other shareholders into the sale = 
to force them to sell their shares also.

 Tag- Along: Right of a shareholder, upon 
other shareholders selling their shares in the 
company, to be “TAGGED” to the sale = to 
join the sale and sell his own shares also.



Do’s Don’ts 

 High majority approval 
requirement to trigger 
the drag-along (2/3 of 
share capital)

 Push for a minimum 
sale price (eg. 2x the 
initial investment) to 
avoid that the founders 
receive nothing

 Exercisable by a 
minority investor

 Exercisable against the 
founders only



 Matters that cannot be resolved by the 
company’s bodies unless with the prior 
approval of: 

▪ A shareholder (ex: the investor)

▪ A certain majority of shareholders, etc.



Do’s Don’ts 

 Require a minimum 
threshold of 
outstanding preferred 
shares in order for the 
reserved matters to 
remain in place. 

 Negotiate thresholds 
(eg. Indebtedness in 
excess of [.]).

 Do not give too much 
to avoid obstructing 
the normal course of 
business



 Right of the investor to force the company to 
repurchase the investor’s shares 

 Reason: limited life of a fund → after the 
expiry of the fund’s life, the fund needs to be 
liquidated → if the fund cannot exit →
Redemption Rights



Do’s Don’ts 

➢ Strict conditions to 
exercise such rights (eg. 
only if the company’s 
minimum gross margin is 
equal to a certain amount 
– cannot be triggered 
until 5 years from 
closing)

➢ Delayed payment terms: 
Redemption price to be 
paid in installments over 
a long period to keep 
sufficient cash for 
operations

 Redemption rights 
against the founders 
(only against the 
company)






